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GORDON H. SMITLf COMMITITTS,
QRFEGON FINANCE

COMMIACE, SCIFNCE, AND TRANGROATATION
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March I, 2007

" OFFIGE OF THE HELUTWE

Regional Administrator, Region 10
Environmental Proteclion Agency
1200 S.W. 6ih Avenue

Seatlle, WA 98101

mmmmao 20140

BRI
INERE

Duar Friend:

Please find enclosed u copy of a lettor I rocently receved from Robert Kerivan regarding
concerns about fines he paid which may not have been within the jurisdiction of the EPA and
Corps of Enpineers. In an cffort to provide my constituent with an appropriate reply, [ would be
grateful for your thorough review of this situation and appreciate any information you could
provide regarding this matter.,

Afler you have completed ydur review, please send your findings and comments to my
Poritand office at One World Trade Conter, 121 SW Salmon Street, Suite 1250, Portland,
Orcpon 97204,

Thank you in advance for your prompl altention to this matter.

Sincerely,

Gordon H, Smith

United States Senator

GIS:mh
Lnclosure

WWW.gsmith.senate.gov

PRIN =D 0N HLC Y 1 [ PAPTR
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BRIDGEVIEW VINEYARDS
January 30, 2007 : ’

Sevalor Gordan Smith
Jager Ruilding

Li6 § Main Sireet, Suite 3
Pendleton, QR 97801

1onr Senator Smith,

I have been having problems with the EPA and the Corp of Engineers since 2003 because 1
tried to protect my home and my land from floating down the river. 1t all started after the
1998 flood when the Oregon Division of State Fands (DSL) and Orezon State Police arrested
me under criminal law. T went to court and was acquitted of the charges. T then filed a civil
suit and received an injunction against the DSE, from the judge of the second trial under civil
law. At that [via} the judge told the DSL in giving me the injunction to allow Mr, Kerivan to
repanr his tand, as you would have to be a blind man not to sce the damage caused by the
river. Then Ann lanas, hcad of the DSL, turned my company and nie in to the EPA and the
Corp of Linginecrs.

Now comes my problem. FEnclosed is a letter dated March 25, 2005, fining my company and
me $25,000.00. After speading $500,000 plus in lawyer’s fees protecting mysell from the
State of Oregon, 1 then had to spend another $46,000 in Jawyer’s {ees to fight the EPA and
the Corp. 1 finally had 1o give up and paid a reduced finc of $11,000, but did not admit to

any guilt  Of course, all of these lawyer’s foes were deducted as & business cxpense on my
IRS tax return. TTowever, 1 had 1o agree not 1o deduct the $11,000 fine as & business expense.

Now 1 have recelved a lejter from my attorney and a copy of an interim guidance mema to all
the Corp leaders and EPA leaders from the Corp of Engincers HQO2 regarding the Rapanos
and Carabell U.S. Supreme Court case. As you can ses this memo, dated July 5, 2006, staics
10 wail and delay making any “jurisdictional determinations for areas beyond the Fumits of the
teaditional navigable waters (i.c. outside the “Section 10" waters) for the next three weeks™.
In calling the EPA yesterday, January 29, 2007, | was informed that they, the FPA. are still
wititing for that jurisdictional determinalion We have argued all along that the LPA and the
Corp do not have jurisdiciion over nonmavigable or intrastate rivers

1 would like to gt my money back for the S11,000 fine and maybe even the 846,000 in
lawyer's fees without going to court again, as I am 80 years old and because of my age I am
in a hurry. Please see what you can do. At lcast get them Lo stop picking on farmers.

Resards, | / '

P ) 4
a4 L, s .
PG A,
Rabert X, Kerivan
PPresident

Py Bon 608 210 e et oy R, (e s, Crees 925014
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 10
1200 Sixth Avenue
Seattle, Washington 98101

Reply Ta 3§ WAR ARG,

Amn Of BTPA-{A3

CERTJFIED MAIT-RET! JRN RECEIPT REQUESTED

Rohert £ Kerivan, President
Bridgeview Vineyardsy]ne.

4210 Holland Loop Road

PO Box 609 .

Cave Junction, OR 97523 MAR % & 2004
Re:  Robert B. Kerivan and Bridgeview Vineyards, lnc. -BY:"———-—-_._;

Adrainisirative Cornplatat
Docket No. CWA-10-2005-0124

Dear Mr. Kerivan:

Enclosed is a copy of an Administrative Complaint that the U.S. Environental
Protection Agency (EPA) has fited ugaimst you pursuant to Section 309(£)2)(B) of the Cluan
water Act (Acy), 33 US.C. & 1319(g)(2)(B). Inthe Comnpluint, EPA alleges that you wnlawfully
discharged dredged and/or fil material into waters of the United States without a permit in
violation of Section 301(e) of the Act, 33 U.S.C. § 131 1), EPA proposes that a penolty of
$25 000 be assessed against you for the violations alleged.

As described more fully in the Conplaint, you hiwve the right to request a heasing to
coniest the factual allegations and/or the penalty proposed i the Complaint. A copy of the
Consnlidated Rules of Practice in 40 C.ER. Part 22 (Pant 22 Rules), which govera this
pruceeding, is eoclosed. Plense pote the requireinents for filing an Answer in §§22.15 and 22.17
If you wish to contest the allegations and/or the penalty proposed in the Complaint, then within
30 days of receipt of the enclosed Complaing, you must £le an Answer with the EFA Regional
Hearing Clerk at the following address:

Rugionat Hearing Clerk

U.S. Environmental Protection Agency, Regiou 10
1200 Sixth Avenue, Mail Stop ORC-158

Seaule, Washington 98101

If you do not file an Answer within 30 days, you may be held in default. 1f a defoult order
i entered against you, then cach allegation in the Complaint will be deemed to be admitted a3
true aod you will bave waived the right to a hearing or 10 be notified of eny EPA proceedings that
oceur hefore a civil penalty may be inposed. Upon Jefanlt, the Presiding Officer may find you
Jiable for the full civil penalty proposed in the Comyplaint.

a Prininct on Raeycls
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You have the right to be represented by an attorney at any stage of the proceedings,
inchuding any inforinal discussions with EPA. If you have any questions, would like to discuss a
settletent of this matter through an informal confercnce, or would like to receive an extension of
the 30-dny deadline to file an Answer in order to discuss settlenment of this case, pleuse have your
attomney contact Deborah Hitsmun, Assistant Regional Counsel, ot (206) 553-1810.

Michelle Pirzadeh, Director
Office of Ecesystems, Tribal and Public Affairs

Enclosures

oL

Clargnee Greenwood, Fsy.

Don Borda, 118, Anny Corps of Engincers, Portland District
Anne Haus, Orogon Division of Stite Lands
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Noimal Template 2003 Page 1 of 2

Tim Woodhead
From: Clarenco H. Greenwood [chg@bhluw.com)

Scnt:  Wednesday, January 24, 2007 2:31 P'M

To: bvw

Subject: Watcrs of the United Stales

Bob | have been working on o case in the Woodburn area {n the pracess, t have revisited this issuc becadse the Corp and

£ PA ate trying to nail the powr farmer for doing repar work on tug farm  Tiws s a very ugly case (criminal sanctions — jatl ime and
tres s well o8 the cvd inas (hat are to follew)  Othwr lawyars handied case tratially and they went 3 long way toward caving,
Vet d ensie tvolved

{ attach {he following:

1) copy of 33 CiR 328.3(a) which is the corps regulatory defnition of waters of the United States. You will note that it
subpart {3)()-(iii} that covers igolated watars {this is so broad that it could cover your and my bathroom). You will
note subpart () covers Iributaries (which under the pre Rapanos corp position eéxtended into your bathroom). You
will also note subpart (8) which contains tha out far "prior converted wetlands”.

2) copy of 7 G} 12.2 which 18 the NRCS's regulataty definitions. You will note that subpart 8 defines “prior converted
croplands” a tarrn that appears subpart (8} of the corps definition of waters  Tha corp has announced it will follow
the NRCS definition. Note that the sole dfference between farmed wetiands and prior converted wetlands is the
numbar of days of inundation (not saluration) during the growing season.

3) A copy of the Corp {(and EPA's) regulatory guidance issued on January 15, 2003 stating their position on Clean
Water Acl puthonty after the Supreme court's decision in Solid Waste Agency 0° North Cook county (Swancc).
They adenil in this that the 4 Clreuit and Supreme Court had both declared subpart (3)(i)-(ii) (the isclated walers
pat of the defin:tion) tnvalid. However, in the lributaries discussion thay still asser! expansive authority over
intrastate pennavigable waters (guch as sucker creek). They admit in this guidance that the 5t circuit did nol agree
with thal position. And they note that the US District court in the Eastern Distric: of Michigan had ruled against
their expansive view of their autherity in 2 case calied Rapanos, We ail know that this case ultimately went to the
US Suprema court and that tho Distnct court's ruling was approved. Thus after the US Supreme court's Rapanos
dogision, tha carps (and EPAs) expansive assertion of authority over intrasiale nonnavigable streams and remole
weailangs has been limited

4) 4 Juty 5, 2008 wternal guidance 1ssuad oy ihe corp's headguartars office after the Rapanos ase wWas announced
Note this is mbcrnal guidance {not a published as a formal guidance such as the January 15, 2003 guidance).

In this dacurnonl he corp assenlially concades thal they do not have junisdiction under the Clean Water Acl over
niraslate naanavigaole streams and remote wetlands.

5, Finally, | altach a listing of navigable waters in Oregon.

Wilh tis info you know mara than the local ficld agents for the Corp or EPA. You will also note in the January 16, 2003
guidance, if the corp’s ogent's asscrt jurisgiction over intrastate nannavigable strcams of romote wetlands, they arc to seck
mraact specific Headquarters approval of the jurisdictional determination. The local Porlland Distnicl has not been obeying this
Loouvind

| submil, that in tho future, the first question a person who is located on an intrastate nonnavigable watar, with 3 remate
wetinnd alicgation, should ask the ficld agent is for a copy of their junsdickional delerrninatien If they co not have ont (A&
poqared under the January 15, 2003 guidanes), the owner has tha nght to deny them aceess unhi they provide such a docurment
Wrout such & detormination they have no authority under the Clsan Watat Act

This for your info. The cost is get after Lynn and the Farm Bureau to get a fisting of the DSL, tegislation in the currant

iwgistatute. We cannot ot DSL sock Lhru legistation enacting SB 172 now thal we have won this battle at the federal level and the
st tevel (assuming tie Court does rulc somea day). That is tro only way out for them at this tirme.

1240007
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5¢3-%0%5150

(orps QF ,ghqm.e.@u
From: Sudel, Mark F BRG2

Snrk: Wodnesday, July 05, 3006 16:25 AN
Te: CHM-RRG-Al); QUL-REG-(HIEFS; CDL~REG-MSC; CDL-RED-RDS
s Barnes, UGerald W RBO02; Cmith, Chip R EQDA; Wood, Lance D HQO32,
Broexkdale, Harl W BQOD2; 'Sehrauder, Crais R Mr 0GC'; Dunlap, I/
Georygn S HQPA: Shermsat, Ronnoe  HO02y Tunmirys, £2lon M OHZ02 /
Al ek Intdeam Guldanee on gha Papanes and Carabsell Supreme , & L 4cALA

Wit e ason

Hvoryene, “0i?f??

The Supreme Court handed down a decision on June 18, 2006, in the _
Rapanos and Carahsll eases. Thal Jdueisioa addregsuu the scope of ’
Clegn Watur Ret {CWA} jurisdiction over cortatn waters of cho
United Stales, including wetlaads, I appreoeiate the difficulcy
you arve focing in crying to keep an on-going progeam funckiening
in cho f2c¢ of the present uncertainty. Given the confunion
greatud by the ditforing epinions thac the Supreme Court justices
ELled in that case, it will take rome time for the Coxps and the
EPA to analyze und rudach congensus on what legal gquidance is to  he

derived From the duclofon. In the n=ar future we intend tog igouce

Juint EPA/Army guidance elarifying CWA jurisdiction in light of
the Rapanos/Carahall dascision. ‘

Ac ancicipate that tha Rapanes/Cazabell decision will lead the

Corpr and the BPA Lo sinke some chuagus in how we descrilhe and

doeumaat: the justificationg thap uadarlie some of our CWA ,
jurisdictional decerminations (JDs). In other woezds, the toats |
that we cite and the facts bhat we doecument in some of our JD

administrative tucords will probably echange somewhat, to insure

that our Jbe refiect tha Supreme Court's most recent legal tests

for apoereing CWA jurdediction. We will ery ro send yau cur

advice in this resgard as ctoon as possible and in che very near

future.

Tn thi meantima, in order to aliow the Corps und EPA to prepare
and igous substantive guidance, I am recommending that, ta the
extent eircumotances allow, you delay meking OwA iuriecicrtional
denerminacions for arcas feyond tke Limits of the traditional
aarigable waters th.e., oVCslde Lhe "Seeticn 0" walurg) for ithe
nest tbred waski, Ivan Uhwdn you sheeld delay waking CW4
sviiwdier ronul emalls in areas outside Lhe cradiclonal navigable
watnry for tho next three weeks, thob does mat mean thae the
processing and issuanes of CHA purmit authorxizations in thooe
arvae uzing geheral permits and standurd individual pennity should
be delayed, as is further explained below.

1 also recommend that, until that substantive guidanze is
clreculated, no Corps Disgtiicr or Division Office should sianounce
atr implencnt Ay cliange ir (1) how we are documenting oux
jwriadictional delerminitions, ar {2) regarding the arveas over
which wa axe acgsercing CWA jurisdiccion, without prior
vouordination with and concurrentt by Headquarkters Regulacory
Cosmnity of Fractice and Readquartara Office of the Chief
counsel,
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b aa Morpa Hesat ot s s el dve glioeshiee cagge g i
oy Uavalae Louseelzier,  loopi e eenlr L Slw i A0t Seppesany
Ly Corpd position an the eifec: of mhese decluiens on Clean Water
Ace perisdoguioa in coure pleadonos or booany sort of dealings
with carside pareies. Thersfore, 18 situabions (hAT require
taking & poaition on the scope of “watexs of thue US" under the
Clean Water Rot, e.q. bricfs or otker filings in judicial or
adminintrvative procondinga, you sheuld defer aetion if posasible.
We rocommend secking an extension for auy briels dus in
administrative er judicisl coses in the neax texrm. By way of
exanple, cthe U.S. sought an extension of 60 days fox & brief in
United States v. Cundiff, Nog. 05-5489 and p5-5865 (6th Cir,) due
Jume 218t, Oogoing work in Clean Waker Act cases, such ao
rettleaant negotiation meetings or inspections, should continve if
Lhat work does not Tequire caking a posicion on the legal iscues
of WA jurisdiction addxessed by the Bupreme Couxt's
Fopatng/Caraball dacision.

Similarly, during the poriod until we issue substantive guidance
on how to implement the Rapanos/Carabell decision, you should not
refur sny new requlatory enforcement aclionu we the Depariment of
Justine other than those involving 11lagal acrrvizics an or
eflect ing fredibncsally navigodle {Se¢rian 10! wanars, or
violasinn of thy uerms e condizions of Juypes pesmich covering
setivities in Section 10 waters, If dllegal diascharges of dredgoed
or £il11 material in otlwr wakero are causing eignificant,
immedinte environmental harm and would justify injunctive relief,
netify CECC-L (Murtin Cohen) and we will dewermine an apprepriate
respontec on & case by ¢ane basia.

Regarding the issuance of permit avthorizatiens during the period
before we iscue svhatantive guidancs ou Rapancs/Carabell, all
forms of fection 10 and CWA Beetian 404 permit authorigations for
netivities propased ko kake place ia the rraditional navigable
wakars (4.c., cthe Section 10 waters) should centinuc to bg issued
ag hetors, cince the Rapanos/Caxabell decision doez not affect
Sectien 10 of the Rivers and Havbors Acht of 1899 at all, &nd does
not affeckt CWA jurisdiction aver any category of Baction 190
waters. In watero other than the traditional navigable
{section 10} watezs, wbere a permit applicant propoucs to conduct
an ackivity involving the dizcharge of dredged or £ill materizl
putruaat to any form of CWA general peymit asthorization le.g.,
NWP, regionmal generat perwit, BEGP, ete.), the Corpa will continue
ta wuthorize those activibties using applicable general pevirits,
rucagnizing that such a permit applicant hdas the right to geek a
modi finakien of the terme and eondilions or such a general permitc
anthorization ot a latexr time, as eiplained below,

Regmiding agplications For standard individoal permits under CWA
Section A4 covering activitiers iavolving the dischargd of dredged
oY £i1l materixzl eutzide the limits of che nraditional navigable
{Section 10) watars, ao a gepneral mnbtes we expect thab chose
indivicdual Seotion 404 permits will continue to be ipsued a0
expeditiously aa is practicable, to mect the legitimave nceds of
promit applicants, during the pext 2ew weeks while we axe
preparing substanbive “Rapuncs/Carabell guidauce.” The primary
exception to that gencral rule might bo for any irdividual section
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404 porait covering activities putside the tradicional navigable
gaters where permit isswanne s fcasible during the next few
woeks, byt where special canditions of the proffezed permit wauld
require the puermittes EO provide compensatozy mitigacion, and
vhere that pecmittee might believe that some or all of his
potivibies ace naw not supject ko regulacioen under CHA Soction 402
yocwupe of the Rapanos/Carabell decigion, and thus that he
nitigation yaquivewants of che permit afe ercaasive oF
unpecengary. In sush a circumstance the Corpn ghould inform the
peviit applicant tnat he or she has a number of options, as
followg: The permit applitant can accept and sign the proffered
pernit now, with Lts existing CLErmo ard conditions; or the purmib
spplicant cahi aak for a Aclay in the igsuance of the pexalc until
the Corps Dictrict has received cubstantive Rapancs/Caraball
guidancy from Corph Keadgqwizters, 89 chat khe amount of required
compenctatory mitigation can be re-evaluated (3 apprepriate) Lased
on Ehab new guidancé.

Yoy Corps CWA Suction 404 permit suthorizations made during the
next fov weeks for activities outside the graditiopal navigable
waterE pursuant to cither 4 genpral psgmit or a ptandard )
individual permits, whore thu perpittee later coneludes that the
rerms, Or copditiona ot that permit authorization are inappropriate
in light of the Rapanau/Carahell decigion, that permittee can ask
the Corpa to modify che texms or conditiocas of that peymit ta
reoklly the macter subseguent to the issuance of the anticipated
EPA/hrmy subgeantive napanouICarabell guidanca.

purps Hoadguarthers FoCs are Mark Sudel and Ruse Kaisexr (Regulatory
cop}, lanee Wood (coi), eud, for 1itigation and en{orcemant
mEburs, Maxtkin Cobhan (cchy .

FEITZ iR R AN
wnn INVRRLM GUTDINCE
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fnitial Cuidance on SUPIeme court's Wetlands peclsicn

fy Yo Kpow, On June L15en he Supreme Lowst yomeed 4 decision LR wlie
cansalldated wetlands easas. oo, Ogan, and OW are srudying whe
Cratthapra 4nd de et yel hipnd an Agency positieon on them, In the very
roar fuburn, we intend Lo icsun guidance on rcw the Rgenty should
proceed in 1ight of the dapiglen., Dnti) then, Mzency personnel should
nat represent an Ageney posirion on the oftecc of thik decipion on
Clezy Water Act jurisdiction in pleadings or in dealings with cutside
parkieg.

tharefove, in sitwations that raguire taking 2 position on the scope af
# enrarg of che 5w undexr rhe Clean Water Act, &.0. yeigfs or erher
Fillswge in jndivial or adminiutzataive proceedings, yon ghouid gofur
ceLary D pan el Wa recommend goeking an extensotn For way bprivis
Joo oy atarnasivanive or judiciul cagses in the near term. Uy way af
panmple, Th2 g.8. sought an axtansion of 60 4ayec for a prief in tnitod
Btatens v. Cundiff, Kes. 0b-54C9 and G5-5305 {6t cir.) dve June 210C,

onqoing work in ¢lean Watey Aot chagh, such as sctolement negotiation
ncRTings ofr inspectlons, shwuld coatinue if rhat vork does ROt roguire

ey S —




